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A Look at What's Inside:

1. The copyright reclamation right gives artists the ability to tear up their copyright transters
or licenses after 35 years. This right has the potential to transform the recorded music
business.

2.Fordecades,somerecord labels have usedtheir copyrightholdingsasleveragetobecome
industry gatekeepers against artists and consumers alike, and to burden the development of
new distribution platforms that threaten to make them obsolete.

3. Artists' right to terminate transfers, which first took effect in 2013, empowers artists
to reclaim control over their own life's works or negotiate better deals with their current
business partners. This can have some unique impacts on the recorded music industry, which
has traditionally been plagued by the imbalance of power between the major record labels
and artists.

4. The termination right is still relatively new, so Congress, musicians, and music fans alike
must be vigilant to make sure unanticipated pitfalls don't prevent artists from exercising
their reclamation rights.




Introduction

It’s not often that you see a law that lets
one party to a deal tear up a signed
contract and start over. But sometimes
special problems call for special
solutions, which is why Congress created
something called the copyright
reclamation right."

Usually, when two people (or companies)
make a contract to exchange some
combination of services, goods, and
money, the government will honor and
enforce that contract for as long as the
parties want. That means that for as long
as the contract is in force either party can
sue the other for breaking the promises
made in that contract. If she proves her
case, the government will make the other
person pay damages or fulfill the
contract.

But copyright law has an exception to this
general rule.

The copyright reclamation right gives
artists the ability to tear up their copyright
transfers or licenses after 35 years. This
ability has the potential to transform the
recorded music business.?

Artists will be able to take their sound
recording copyrights back from the record
labels, which have for decades relied on
owning massive catalogs of copyrights for
their business models. For decades,
these incumbent middlemen have used
their leverage as industry gatekeepers to
squeeze artists and consumers alike,
while burdening the development of new
distribution platforms that threaten to
make them obsolete. But the termination
right, which is first taking effect in 2013,

will allow artists to reclaim control over
their own life’s works or negotiate better
deals with their current business partners.

The copyright termination right promises
to empower artists across all types of
creative works, but will have some unique
impacts on the recorded music industry,
which has traditionally been plagued by
the imbalance of power between the
major record labels and artists. This
paper will explain the impact of copyright
termination both on creators generally
and on recording musicians specifically.




Why Should Artists Be Able
to Terminate Their Licenses?

Decades after Congress gave artists the
right, copyright termination has indeed
turned out to be desperately needed in an
industry plagued by poor treatment of
artists and imbalanced power structures
that only hinder new works from reaching
the public.

Congress’s stated reasons for creating
the termination right fit into two main
categories. First, the termination right
was designed to protect actual artists
who struck bad deals with record labels
or publishers. Most of those lopsided
deals were the result of the fact that even
an artist who shows obvious musical
promise will have relatively little leverage
or savvy compared to the labels and
publishers she will be striking deals with.
For example, Joanna “JoJo” Levesque
recently sued Blackground Records, a
subsidiary of major label Universal Music
Group, to escape the record contract she
made as a 12-year-old just entering the
music business.® JodJo alleged that her
label refused to release her third album
after she delivered multiple master
recordings, failed to pay producers and
thus hurt her working relationships in the
industry—all of which was enabled under
the terms of her recording contract
because she had little to no leverage as
an undiscovered act. JoJo was ultimately
able to escape her record deal--10 years
after the fact--but artists who were adults
when they struck their deals might not be
so lucky#

Congress also recognized that it can be
hard for anyone to tell how successful a
work will be before it reaches the market.
35 years into a deal, the termination right

empowers artists to renegotiate for a
royalty based on how the work actually
performed in the marketplace.> When a
work turns out to command a higher price
in the market than the original bargain
provided, the copyright reclamation right
empowers the artist to negotiate for the
actual value of the work.6 For example, in
the 1930s Jerome Siegel and Joseph
Shuster collaborated to create a comic
book villain named “The Superman,”
which they re-worked into a hero named
“Superman” and sold to Detective Comics
for $130 and a small per-page rate that
lasted 5 years.” Using the termination
provisions available to pre-1978
transfers,®2 the heirs re-gained the
copyright in 2008, giving them the power
to negotiate licenses that actually
reflected the value of the comics.?

Termination Can Help Create a Better
Music Industry

Having the benefit of hindsight, we can
also see why copyright reclamation is so
desperately needed to reset the balance
of power in the recorded music industry
and direct more royalties to actual artists.
As this paper will explain, record industry
practices systematically deny equity to
the very people copyright law was
designed to incentivize—actual artists—
while entrenching the dominance and
anticompetitive incentives of the
industry’s largest middlemen, like the
major record labels. If a substantial
number of artists use their right to
terminate transfers with the largest music
industry middlemen, musicians will likely
retain more control over their own careers
and the institutions that define the
industry, and receive a more
proportionate return on their works. This




would in turn also give record labels
some incentive to treat artists better or
risk losing their business when the artist’s
termination right matures.

Copyright reclamation could also be a
boon for the development of new online
music distribution platforms. Artists who
reclaim their rights will regain the ability to
negotiate directly with online platforms
that distribute music to consumers. Or, if
artists choose to continue using
intermediaries to strike distribution deals,
they could use copyright reclamation to
move their licenses to another company.
This has the potential to shake up the
current power structures in the recorded
music business, as major labels see their
sizeable copyright catalogs shrink and
subsequently lose the leverage they have
previously used to veto or demand
outsized payments or ownership stakes
from new distribution platforms.10

To date, new online distribution platforms
for sound recordings have needed to get
direct permission from record labels, and
the dominance of the three major labels
(due to their enormous copyright
holdings) have given those labels the
market power to burden, control, or
entirely shut down new platforms that
enable artists to more directly and
effectively reach their fans. But, if the
termination right leads to smaller
copyright holdings for the major labels or
more limited renegotiated contracts with
artists, the majors would not be able to
exercise so much control over the
development of the digital music space.
This could also level the playing field
between the major labels and smaller
distribution middle men, who would need
to compete against each other to attract
artists by offering more efficient

operations and better rates for the actual
musician.




The Mechanics of Copyright
Reclamation

Originally, the term of copyright protection
over a work was divided into an original
term and a renewal term. When the first
term ended, the author could renew the
copyright for a second term.'" In 1831,
Congress changed the law so the author
could sell or give away his future interest
in the renewal term, but he still could not
sell his heirs’ contingent right to the
renewal.1?

This meant that an artist could sell his
right to renew the copyright in a work
ahead of time, but if that artist passed
away before it came time to renew, the
renewal right always went to the artist’s
heirs. Congress again included a renewal
provision in the 1909 Copyright Act.'3
Today, current copyright law gives the
author the right to renew her copyright or
the right to terminate contracts after 35
years, depending when the work was
made and when the contract was formed.

Renewal Rights v. Termination Rights

Copyright protection for works is based
on the year that the work was first
published. Currently, copyright law
continues the copyright renewal system
for works first published before 1978
while creating a new right for authors to
terminate licenses and other copyright
transfers executed in 1978 and later.4
For works created before 1978, the
author has the sole right to renew the
copyright, but courts have interpreted this
law to allow authors to sign away the
renewal right at the same time they sell

the copyright.’™ As a result,
intermediaries simply demanded that
authors give up both the copyright and
the renewal right simultaneously—
defeating the purpose of giving the author
more leverage later in time and allowing
both parties to evaluate how the work has
performed in the marketplace. The only
exception to this system is when the artist
dies before the copyright is eligible for
renewal, in which case the renewal right
passes by law to the artist’s heirs,
regardless of whether the artist has sold
the renewal right to another party.’® This
gives the artist’s heirs the right to either
renew the copyright in their own name
and negotiate their own contracts, or let
the work fall into the public domain.

For copyright licenses executed after
January 1, 1978, copyright law grants
authors the right to terminate transfers
and licenses of their works during a 5-
year period beginning 35 years after the
execution of the grants.'” For joint works,
the termination must be effected by a
majority of the authors.® If the grant is
not terminated, the grant continues under
its original terms.’® The termination right
includes several subparts meant to
guarantee that the author cannot be
coerced into selling her rights before 35
years have passed. Unlike the older
renewal system, the termination right is
not alienable, so any agreements that
purport to transfer the author’s
termination right ahead of time are
invalid.20 If an author decides to terminate
a contract and then negotiate a new
contract with the same grantee, that new
agreement is only valid if it is made after
the author gives her official notice of
termination.2? The statute even goes so
far as to specify who the author’s heirs
are, if the author passes away.22
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Figure 1: Durations of US Copyrights with point of renewal or termination

To actually go about terminating a license
or assignment, the author must first give
notice that she plans to terminate the
deal during a 2 to 10 year window before
the termination will take place. Upon
termination, all rights granted to authors
under the Copyright Act revert to the
author (including joint authors who did not
want to terminate the license).28 If the
author terminates a contract to make
derivative works, the derivative works that
existed at the time of the termination can
still be used under the original contract’s
terms, but new derivative works made
after the termination will require a new
contract.24

Exceptions to the Termination Right

The most prominent exception to an
author’s right to terminate a license or

transfer is in the case of a “work made for
hire.” The termination right does not
cover works made for hire (“WMFH”),25
so if a work qualifies as a WMFH the
original creator has no statutory right to
terminate his assignments or licenses of
the work. If a work qualifies as a WMFH,
the employer is considered the author of
the work, not the artist.26

There are two mutually exclusive ways
that a work could be categorized as a
WMPFH: it could be made by an employee
within the scope of his employment, or it
could be a specially commissioned work
that falls within certain categories of
works?” that the parties agree in writing
would be a WMFH.28

To decide if a work was prepared by an
employee within the scope of her
employment, a court will turn to the




general rules of the common law of
agency that has developed through the
court system, rather than relying on any
particular state’s interpretation to
understand who qualifies as an
“‘employee” and an “employer” and what
constitutes the “scope of employment.”2®
Courts will then consider the hiring party’s
right to control the manners and means
by which the work is created, including
the skill required, the source of tools, the
location of the work,

into other broader categories that are
included in the list.

The Nuts and Bolts of Terminating a
Contract

One important factor that will determine
what impact the termination right
ultimately has on artists and the music

industry in particular

the duration of the
parties’ relationship,
whether the hiring
party has the right
to assign more
projects to the hired
party, the extent of
the worker’s
discretion to decide
when and how long
to work, the
payment method,
the worker’s
method of hiring
assistants, whether
the work is part of
the “regular
business” of the

audiovisual work

- as a translation

+ as a compilation

- as a test

Categories for Specially
Commissioned Works that Can Qualify
as Works Made for Hire

- as a contribution to a collective work

- as a part of a motion picture of other

- as a supplementary work

- as an instructional text

- as answer material for a test

will be the process
authors must go
through to terminate
a contract.
Currently, the
Copyright Office
sets the regulations
for how artists must
write and serve
termination notices,
and the rules and
process can still be
opaque to everyday
authors who aren’t
used to reading and
following detailed
legal regulations.

The Copyright

hiring party,
whether the worker
receives
employment benefits, and how the hiring
party treats the worker for tax purposes.30

Figure 2

The question of whether a work has been
commissioned as a WMFH in writing is a
little more straightforward, but parties
may fight over whether the work in
question falls within one of the nine
categories that are eligible to be
commissioned. For example, “sound
recordings” are not included in the list,
although this paper will discuss later how
some parties may try to argue that they fit

Office’s regulations

implementing the
termination provisions detail what
information must be included in a
termination notice,3! noting that the notice
must include “a complete and
unambiguous statement of facts in the
notice itself, without incorporation by
reference of information in other
documents or records.”2 The regulations
lay out the process for serving notice,33
which does not include any electronic
form of service.3* The Copyright Office
does not provide a form for authors to
utilize in serving notice upon licensees.3%




To make this process easier, the
Copyright Office could clarify and
streamline the termination process by
updating its regulations. Possible
revisions could include: launching a
resource website for authors seeking
information about termination, providing a
downloadable termination notice that
authors could fill out, and permitting
certain types of electronic service of
notice.




Case Study: The Recorded
Music Business

The record industry has been a prime
subject of speculation for copyright
termination enthusiasts, in no small part
because the major record labels have for
decades based their business model on
owning, controlling, and collectively
leveraging the copyrights for the
recordings made by musicians. The
major labels have also developed a
reputation for using their leverage against
their own artists, so musicians receive a
disproportionately small—if any—
payment for their works. These conditions
make the record industry ripe for
disruption by artists who may use the
termination provision to reclaim the rights
to their works or negotiate deals that
reflect the value of their works, which
would almost certainly hurt the major
labels’ bottom line.

Since the termination right started in 1978
and only comes into fruition 35-40 years
later, the first deals eligible for termination
can be ended starting in 2013. This
means that the impact of copyright
reclamation has been speculated about
for years in the music business, but there
is little actual precedent to confirm
whether musicians will generally be able
to terminate their record deals and how
those terminations will affect the structure
of the music industry.

What’s in a Record Deal?

The analysis and predictions here will
focus on the overall impact of copyright
reclamation on the recorded music
business, and in particular the general
practices of the major record labels. That

said, not all record contracts are the
same, not all albums are recorded the
same way, and there is especially a lot of
variation among the practices of the
smaller independent labels, so there are
many variables that will impact whether
any particular musician can terminate her
record deal and reclaim her copyrights. It
is usually wise for any individual artist to
contact a lawyer to determine whether
and when her contract is eligible for
termination, and to help comply with the
regulations covering how the notice must
be written and served.

Generally speaking, here are the main
provisions related to copyright termination
that an artist can expect to see in a major
label record deal:

Giving up copyrights. Often,
record deals require musicians to
give the record label ownership of
their sound recording copyrights in
exchange for the record label’s
help producing, promoting, and/or
distributing the album. This means
the record label will own the
copyright in perpetuity, and often
the contract will even claim that
the record label is the author as a
WMFH.

Advances, royalties, and debt.
The record label often gives the
artist a lump sum advance and
covers the upfront cost of making,
marketing, and distributing the
album, and sometimes funds
videos and tours. Record deals will
then divide future revenues,
usually giving new artists 10-15%
of the retail, wholesale, or sales
channel price.36 But the artist’s
share is entirely diverted to the
record label until the artist’s
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percentage has paid back all of the
money the label spent on the
album through her share of the
royalties.3” Even then, the artist
probably will not see all of her
10-15%: the producer’s cut is
usually paid from the artists’ share
of the royalties, the label will
probably deduct the cost of
packaging and promotional copies
from the artist’s share, and the
artist’s manager and/or agent may
take an additional percentage.

Accounting and auditing. The
record contract will usually give the
artist the right to an account
statement every 6 months and the
right to audit the label’s books.

However, the contracts usually
makes the process for getting an
audit fairly arduous and time-
consuming, and the artist will
usually be responsible for paying
for the audit. Once done, the
record contract often restricts how
and when the artist can challenge
or seek review of the audit results.

Options. Record deals also
usually give the label the option to
renew the contract for future
albums; labels often ask for
around 6 options (albums, not
calendar years). The record
contract may even require that the
albums delivered by the artist be
“‘commercially acceptable,” which




Figure 4: Artists with extraordinary sales and no debt can leave after their
label has used all of its renewal options or released them. All other artists
must convince the label to release their contract and find another label to pay
off their debt to the first label in order to buy the contract.

allows the record label to require
the artist to re-work an album and
delay exercising the next album
option until the label knows
whether the first album was a hit.

Cross-collateralization. The
small share of artist royalties and
the large sums she must pay back
to the record label mean that many
albums never reach the point
where they are actually receiving
royalties. As a result, the artist
often ends up in debt to the label,
even if the label has actually
earned a strong profit, and the
label still has the option to renew
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the contract for future albums. In
this case, the record deal may
specify that the artist’s next album
must pay back the debt from both
the first and second albums before
the artist sees any royalties. The
artist’s best chance at getting out
of this cycle would be to find
another record label willing to pay
the first label back for the “debt”
the artist has accumulated, but it’s
not very easy to find a label willing
to pay for and forgive hundreds of
thousands of dollars for anything
less than a proven top artist.



One-sided risk. The record
contract is usually “assignable” by
the record label, so the record
label is free to sell the artist’s
contract to another company. But
the artist has no such option and is
usually bound to be exclusive to
that label unless the artist receives
what is called a “sideman’s” clause
that gives the artist permission to
play as a side artist in studios for
other bands and labels.

« Other rights and royalties. If the
artist is also a songwriter and the
record label owns a music
publishing arm, the label may ask
for ownership of the artist’s
musical composition copyrights as
well, and in any event will want to
pay the artist less than the
standard compulsory rate for
mechanical copies: often only
paying for 10 songs per album or
75% of the mechanical rate.

Under a contract like this, the record label
makes a substantial profit while the artist
is still indebted to the record label, and
the record label has the ability to renew
the contract for several years whether the
artist wants to continue the relationship or
not. Unfortunately, a new unsigned band
has little leverage against a major record
label and faces an uphill battle if they
want to change any of the many terms in
the contract that disadvantage the artist.

The Importance of the Termination
Right

Copyright reclamation does not right all of
these wrongs, but it gives the artist a
chance to reclaim control over her work
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or simply renegotiate for a better deal
after they have the leverage of a proven
musical career and fan base.

It could be that many artists will prefer to
simply strike a better deal with the same
labels they have always worked with. Or,
artists may opt to terminate their
contracts entirely, take back their own
copyrights, and pursue an independent
career using new digital platforms to
handle their own distribution.

If a critical mass of artists choose this
path the termination right may actually
end up having a structural impact on the
music industry: as the major record labels
lose the aggregated rights they had
collectively leveraged to veto or burden
new online distribution platforms, more
entrepreneurs may invest in the business
and more digital platforms may arise to
reach consumers in new and innovative
ways.

As these changes take place, the
copyright termination right also gives
unrepresented groups of artists the
opportunity to increase their leverage and
create a balance of power in a system
that has traditionally exploited their music
without allowing them to gain equity in the
institutions that control their life’s work.38
Record label contracts are often
structured such that albums will never
earn back the money originally fronted by
the label for an album’s production and
promotion, so the label never passes on
any royalties to the actual artist. Even if
the artist is lucky enough to “recoup” the
label’s expenses and begin collecting
royalties, that artist still only receives a
small portion of the total revenue from
that recording, and gains no equity in the
companies that profit so richly from the
album. This system of exploitation is yet




greater for artists from historically

underrepresented communities, like
African American musicians. As Professor
Kevin J. Greene put it, “While it is true
that the music industry has generally
exploited music artists as a matter of
course, it is also undeniable that African-
American artists have borne an even
greater level of exploitation and
appropriation.™?

Ways Record Labels May Fight
Termination

There are, however, many ways the
major labels may fight artists attempting
to terminate their record deals, not least
of which is the claim that recorded
albums are works made for hire and the
label—not the artist—is therefore the
“author” of the album. Using some “belt
and suspenders” provisions, major label
record contracts often include a clause
asserting that the works are WMFH, and
that even if the albums are not WMFH the
artist grants the label ownership or an
exclusive license in perpetuity.#0 If a
record label can show that a recording is
a WMFH, the musician can never
terminate her record contract and have a
second chance at striking a fair deal or
controlling the recordings herself.

Works Made Within the Scope of
Employment

There are many non-determinative
factors a court may consider when trying
to decide if the work was made within the
scope of employment.4? Ultimately this
legal question is very fact-based, so
whether a particular recording is a WMFH
will depend on the facts surrounding its
creation. We can, however, make some
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educated guesses based on general
industry practices. In the recording
industry, most featured artists or bands
signed by a label are likely not employees
of the label, because generally the label
leaves the manner of the work up to the
artists, the artists provide their own
instruments and make most day-to-day
artistic decisions, artists are not subject to
performing any additional tasks unrelated
to the albums, and artists are only paid
through a recoupable advance and the
possibility of future royalties after
recoupment and distribution expenses
instead of a regular salary.

Specially Commissioned Works

Record labels are very likely to argue that
sound recordings can qualify as specially
commissioned WMFH, even if artists
don’t qualify as their employees.
Specially commissioned works can
qualify as a WMFH only if they fall within
the nine categories explicitly listed in the
statute, and only if the for-hire
relationship is evidenced by a written
contract.#2  Sound recordings are not
listed within the nine categories.*® It is,
however, somewhat unsettled whether
they qualify as compilations or
contributions to a collective work (two of
the nine categories), because no cases
have yet confronted the issue of sound
recordings as a WMFH in the termination
context.** Record labels may
nevertheless try to argue that recorded
singles are compilations or collective
works of multiple recorded tracks4> or that
albums are compilations or collective
works of multiple singles.

A compilation is “a work formed by the
collection and assembling of preexisting
materials or of data that are selected,




coordinated, or arranged in such a way
that the resulting work as a whole
constitutes an original work of
authorship.™6 Notably, this requires that
the compilation itself have at least a
minimum level of creativity, not just the
individual works within it. Within the
category of compilations are “collective
works,” which are “work[s], such as a
periodical issue, anthology, or
encyclopedia, in which a number of
contributions, constituting separate and
independent works in themselves, are
assembled into a collective whole.”” A
record label therefore has incentive to
argue before a court that recorded
singles or entire albums qualify as both
collective works and compilations to
maximize the label’s likelihood of being
named the author and escaping
termination.

Even if a record label retains authorship
over a sound recording or album as a
compilation, the label will only have
control over that compilation, not over the
underlying tracks or singles, respectively.
This means the author could technically
still be free to regain ownership over the
particular tracks or singles and release
her own competing “compilation” in the
market.

Record labels may also consider that
claiming authorship of entire albums as
compilations could have unintended
consequences. For example, when
determining infringement damages an
entire compilation is considered one
work,*8 even if the constituent parts of the
compilation are independently
registered.*® Also, considering albums as
compilations might affect the fair use
analysis in an infringement case,
because infringement of a single song is
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no longer the entire “work” if the “work” is
an album of multiple songs.

Works Made for Hire for Loan-Out
Corporations

Ironically, the WMFH exception may also
cause trouble for artists who offer their
services through their own wholly-owned
companies. For these companies,
sometimes called “loan-out corporations,”
the artist may be considered an
employee of her own company, and the
resulting works could then be considered
WMFH owned by the loan-out
corporation. As WMFHSs, the recordings
would not be eligible for termination,
either with the loan-out corporation or
with any subsequent grantee like a record
label. As the owner of an artist's WMFH,
the loan-out corporation could not
terminate its contract licensing the WMFH
with the label.

A loan-out corporation can offer an artist
logistical, liability, and tax benefits. An
artist may create a loan-out corporation to
protect her own personal assets from
work-related liability,>0 or to receive the
beneficial tax treatment often afforded to
companies.>?

The question of whether a sound
recording could be a commissioned
WMFH for the loan-out corporation
follows a similar analysis to the one
discussed above in the record label
context, but the loan-out corporation
structure could be much more susceptible
to a finding that the recordings are
WMFH because the artist is an employee
of the corporation. Ironically, the very
characteristics of a loan-out corporation
that make it legal for tax purposes—




salaries and benefits, strong control over
the artist and her work—make it more
likely that the artist is an employee of the
corporation for termination purposes.52

If the use of loan-out corporations
obviates termination rights for a large
swath of artists, this common industry
practice could obstruct Congress’s intent
to empower artists against the dominant
intermediaries. The legislative history of
the termination right shows no sign that
Congress contemplated the use of loan-
out corporations and how they would
interact with copyright termination, but the
explicit language of the statute may be
too much to be overridden by the ill-
considered policy outcomes of the law.

There are, however, some contractual
steps an artist might take to make it less
likely that her music is WMFH. An artist
may use a limited liability company
instead of a corporation in order to be
both the managing member of the firm
and an independent contractor of the
firm.53 In that case, the artist could use
the independent contractor contract to
specify that the works are also not
commissioned WMFH. The artist would,
however, need to give up some of the
benefits of operating a corporation
instead of an LLC, which is taxed
differently and may impose pass-through
liability to the owners of the LLC. In the
end, a legislative solution may be the
most straightforward way to resolve this
unintended consequence for artists.

Other Copyright Termination Pitfalls

There are several other ways in addition
to the WMFH doctrine that a record label
may attempt to prevent an artist from
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terminating her contract or make it
logistically difficult to do so.

Notice. If an artist does not serve
notice of the termination properly,
she risks invalidating the entire
termination and/or missing the
termination window. To terminate
a contract, the artist must give
notice to the copyright owner or
licensee 2-10 years before the
termination,>* and must comply
with the form, content, and service
regulations issued by the
Copyright Office.5> The Copyright
Office lists the information that
must be included in a termination
notice, including the grantee’s
name and address, the date of the
grant’s execution, the work’s title,
the name(s) of the author(s), a
statement identifying the grant,
the termination date, and the
author’s signature.5¢ The
regulations also require that the
author serve notice on the grantee
or the grantee’s successor in title,
and describes a “reasonable
investigation” for that person or
entity’s current address.5”
However, as long as the grantee
actually receives sufficient notice
under § 203, failure to make a
reasonable investigation will not
affect the validity of the service.58

Derivative works. A derivative
work that already exists at the
time the artist terminates a
contract can continue to be used
indefinitely under the terms of the
original grant even after
termination, but no new derivative
works can be made after
termination.?® For example, even if
a novelist terminated a contract to



let a movie studio turn his book
into a movie, the studio would
continue to be able to market that
movie, but wouldn’t be able to
develop new derivative works
under the contract. Similarly, a
record label could continue to use
the grants it has to exploit
derivative works even after the
artist terminates, although those
derivative works may face
competition from the recipients of
new post-termination grants. A
derivative work is a “work based
upon one or more preexisting
works.”80 Sound recordings are
specifically included as an
example of potential derivative
works.8" However, the compulsory
licensing structure that is
specifically set up to allow
recording artists to record
previously-released songs
specifically states that it operates
by granting a compulsory license
for the reproduction and
distribution rights of the
songwriter, but does not mention
the derivative work right—this
implies that some sound
recordings may be considered
derivative works of the underlying
composition and some may not.62
Even if the original sound
recording is not a derivative work,
the record label may claim that it
created a derivative work if the
label was responsible for
equalizing, mixing, or mastering
the recording, or if the marketed
recording was in some way a
derivative work of the recording
that the artist delivered to the
label.
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Joint works. If a work has two or
more authors, a grant can only be
terminated by a majority of the
authors who executed it.63 A
sound recording can arguably
have many authors: featured
artists, session musicians,
producers, recording engineers,
etc. If a recording has multiple
authors it may be more difficult to
organize a majority to terminate,
particularly if one or more of the
authors are employees of the
record label. Unfortunately, it is
hard to estimate which
contributors are likely to be
considered authors, because each
recording will have its own fact
pattern and courts have not had to
dive into this question heavily yet
since the termination right is just
now beginning to mature for
earlier sound recording contracts.

Foreign rights. The termination
right only extends to “those rights
covered by the grants that arise
under this title,” and does not
affect rights granted under other
federal, state, or foreign laws.64
Any rights that an artist granted to
a record label under foreign laws
would thus not be terminable,
except to the extent to the extent
that foreign law allows it (for
example, in Germany transfer can
only be effected by license, not by
assignment). If an artist
recaptures her U.S. rights, she
may still be unable to exercise
those rights in other countries.

Physical ownership of the
original files. A recording artist
often has the contractual
obligation to deliver a “master”



recording, from which all copies
are made. Ownership of that
physical master is separate from
ownership of the copyright in the
sound recording or composition. If
the artist does not obtain her own
copy of the uncompressed sound
file, the record label may still own
and/or control the only copies of
the recording in an uncompressed
format (often in PCM or BWF
formats). As a result, the artist
may terminate and recapture the
right to use a recording, but still
not own a high-quality copy of that
recording, and may thus be forced
to only work with a CD that’s been
pressed by the manufacturer (or,
sigh, an MP3). Even if the CD has
a high-quality file on it, that file is
usually printed to stereo (left and
right tracks, or maybe surround
sound) instead of leaving each
recorded track independent
(where each track embodies a
single microphone or plug-in),
which makes the music more
difficult to manipulate.
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Open-Content Projects and
Problems with Termination

Congress largely established the
termination to protect authors from
unremunerative transfers when they have
less bargaining power, but the statute
does not actually make unequal
bargaining power a condition for the
termination right. As a result, termination
can have unintended consequences for
situations that don’t involve unequal
bargaining power. One of those situations
is when an author publishes a work under
a free or open-source license (referred to
collectively as “open-content” for this
memo). An author may use this type of
license to grant a perpetual license to
copy, distribute, and/or modify her work
without needing to ask for individual
permission.

These licenses, however, are very likely
constrained by the termination provisions
of § 203, and thus can be terminated by
the original author after 35 years. Once
an open-content contributor terminates
her license, no future authors may rely
upon that license to build on her work.
Furthermore, if the work is intermingled
within a larger project like Wikipedia or
the code for an open-source computer
program, it would be very difficult to
accurately extract the terminating’s
author’s contributions from the rest of the
work.

Some licenses, like the GPLv3 license,
purport to be irrevocable, and Creative
Commons has gone so far as to create a
CC Public Domain Dedication,®®> which
attempts to put the work in the public
domain, but the termination provision
could prevent either of these license from
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being fully effective.®¢ For one thing, both
licenses would conflict with the statutory
heirs’ rights under § 203(a)(2), even if the
author died wishing for the work to be
available for free.

Open-content brings a number of benefits
to society, including: minimizing
transaction costs, facilitating uses that
would not otherwise occur, creating a
commons of raw materials that can be
used by any member of the public, and,
in the software context, allowing
programmers to work together outside of
a large firm by letting them adapt and
reuse one another’s code without fear of
liability.

The execution of open-content licenses
does not involve the sort of unequal
bargaining power that appears in the
context of large corporations negotiating
with individuals, but it does still present
the difficulty of evaluating the value of a
new creative work before it has been
exploited.

The open-content problem could be
solved legislatively in a few ways. First,
the law could be amended to include a
mechanism for authors to voluntarily put
their works in the public domain before
the end of the statutory duration of
copyright. Authors could still choose to
use open-content licenses instead, but
those licenses would likely still be
terminable. This might divide advocates
for artists, however, because although it
gives artists another choice in how to
distribute their works, it would also
foreclose an author from retrieving those
works from the public domain later,
regardless of the commercial value of the
work.




Second, the termination provision could
be amended to include an exception for
licenses granted overtly and explicitly to
the public at large. This would somewhat
mirror how § 203(a) currently handles
WMFH.

Finally, the termination provisions could
be amended to grant the Librarian of
Congress the authority to issue
exceptions from the termination
mechanism. This option would be the
most complicated and present the most
risk. The Librarian would undoubtedly be
heavily lobbied by corporate players
wishing to retain their licenses over
works. Also, if this mechanism is not
structured properly it could create even
more confusion; for example, as to
whether the exception applies to works
existing at the time of the rulemaking or
licenses drafted before the next
rulemaking, etc.
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Conclusion

The termination right offers the
opportunity to reexamine the current
power structures that dominate the music
industry and rebalance control and
revenue based on the legitimate value
that each party provides. Copyright
termination has the potential to empower
artists and increase artists’ incentives to
create new works for the public to enjoy,
which ultimately serves the fundamental
purpose of copyright law.

There are, however, many pitfalls to the
copyright termination right, and it remains
to be seen if the system operates as
Congress and the public expects it will. If
powerful copyright owners and licensees
are able to avoid or diminish the benefits
that copyright termination provides to
artists, consumer advocates, artist
representatives, and Congress must be
ready to remedy the system and ensure
that copyright reclamation actually serves
it purpose.
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Appendix A

The following is an example of a notice of termination served by Boston band member
Donald “Tom” Scholz on P.C. Productions, Ahern Associates, Pure Songs, and Paul

Ahern on January 18, 2013.

NOTICE OF TERMINATION

PLEASE TAKE NOTICE that, pursuant to Section 203 of the Copyright Act, the
undersigned, Donald Thomas Scholz (“Scholz”), hereby provides notice of his termination of
any and all rights transferred to any or all of P.C. Productions, Ahern Associates, Paul Ahern
d/b/a Pure Songs, and Paul Ahern (collectively, “Pure Songs™), in and to the copyright in the
musical works identified on the attached schedule of works (the “Schedule”).

In connection with this Notice, Scholz offers the following information, required under
37 C.F.R.201.10:

This termination is made under Section 203 of the Copyright Act.

The grantees whose rights are being terminated are Paul Ahem and P.C. Productions. Upon
information and belief, and after reasonable investigation, Paul Ahern and P.C. Productions are
now doing business as Pure Songs. This notice is being served upon the following, as listed in
the ASCAP directory as of January 8, 2013, by First-Class Mail:

Pure Songs Pure Songs

c/o BSFS Ltd ' c/o Next Decade Entertainment Inc.
15360 China Rapids Drive c/o Next Decade Music

Red Bluff, CA 96080 Attn: Stuart Cantor

65 West 55™ Street, Suite 4F
New York, NY 10019

With a courtesy copy to: Eisenberg Tanchum & Levy
Attn: Stewart L. Levy
675 Third Avenue
New York, NY 10017

The date of execution of the grant which is being terminated is April 24, 1978. Scholz and Paul
Ahern signed a songwriter’s agreement on November 15, 1975 (the “1975 Agreement™), which
contains the grant language. The 1975 Agreement is referenced in the recording, management
and songwriting agreement executed by Scholz and other artists, and by P.C. Productions, Ahern
Associates, Paul Ahern d/b/a Pure Songs, and Paul Ahemn on April 24, 1978 (the “1978
Agreement”). A seftlement between Paul Ahern and Charles McKenzie was executed
contemporaneously with the 1978 Agreement (the “Settlement”). Prior to the 1978 Agreement
and the Settlement, Scholz took the position that the 1975 Agreement was void, voidable, or
terminated. He relinquished that position in exchange for various changes in the 1978 Agreement
and revisions to a 1976 recording agreement with CBS Records. The 1978 Agreement changed
the 1975 Agreement in many respects. One concerned the “Publisher.” According to the
Settlement, the 1975 Agreement was claimed to have been executed by Paul Ahern as a partner
in a partnership between him and Charles McKenzie. The Ahern/McKenzie partnership was
dissolved by the Settlement. Unlike the 1975 Agreement with Paul Ahern as a partner, the 1978
Agreement is with Paul Ahern as an individual and the only owner of P.C. Productions, Ahern
Associates, and Paul Ahern d/b/a Pure Songs, and therefore constitutes a new grant of rights.




This Notice terminates all rights granted by Scholz to Pure Songs in the 1978 Agreement in and
to the musical works identified on the attached Schedule.'

With respect to the works appearing on Boston’s Don 't Look Back album, an altemative basis for
this notice under Section 203 of the Copyright Act is pursuant to the June 6, 2011 amendments to
the regulations governing notices of termination: “In any case where an author agreed, prior to
January 1, 1978, to a grant of a transfer or license of rights in a work that was not created until
on or after January 1, 1978, a notice of termination of a grant under section 203 of title 17 may
be recorded if it recites, as the date of execution, the date on which the work was created.” 37
C.F.R. 201.10(f)(5). All works included on Don’t Look Back were created in 1978.

To ensure the accuracy of information included in this Notice, Scholz requested copies of
copyright registration certificates and relevant agreements from Pure Songs. Pure Songs failed
to produce any documentation. As such, the information included above is culled from searches
of the Copyright Office online records, commercial search reports, discovery documents and
litigation exhibits, and ASCAP and other online databases.

The effective date of termination shall be January 24, 2015.

! This Notice of Termination applies to each and every work composed solely by Scholz that is included on Boston’s
debut album, Boston, and Boston’s second album, Don’t Look Back. If any such work has been omitted, such
omission is unintentional and involuntary. Scholz reserves his rights to serve and record additional Notices of
Termination in relation to works not deemed covered by this Notice of Termination.
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To the best knowledge and belief of the undersigned, this Notice has been sigried by the only
person whose signature is necessary to terminate the grant referred to herein under Section 203

of the Copyright Act.

\

Dated: / AE T Signed:

Do hémds Scholz
c/o Craig E. Pinkus
Bose MCKINNEY & Evans LLP
111 Monument Circle, Suite 2700
Indianapolis, IN 46204
Telephone: (317) 684-5358
Facsimile: (317) 684-0358



Schedule of Works

Boston
Title Registration | Registration | Claimant Date of Authorship listed on
Number Date Publication | Registration

More EU625326 10/29/75 Donald T. N/A Musical composition,

Than a Scholz’* words, music and

Feeling arrangement by Donald T.
Scholz ‘

More EU706122** | 8/9/76 Pure Songs | N/A Musical composition, words

Than a and music by Donald T.

Feeling Scholz

More EP368076° 11/4/76 Donald T. 11/4/76 Musical composition, words

Than a Scholz and music by Donald T.

Feeling : Scholz; arrangement for
piano by Columbia Pictures
Publications as employer for
hire of Bert Dovo

Peace of | EU536104 11/19/74 Donald T. | N/A By Donald T. Scholz

Mind Scholz**

Peace of | EU706121%** | 8/9/76 Pure Songs | N/A Words and music by Donald

Mind T. Scholz

Peace of EP366503° V14/77 Donald T. 1/14/77 Words and music by Donald

Mind Scholz T. Scholz; arrangement for
piano by Columbia Pictures
Publications as employer for
hire of Bert Dovo

Peace of PA10590° 4/25/78 Donald T. 4/5/78 Words, music and

Mind Scholz arrangement by Donald T.
Scholz

Fore-Play | EU706125 8/9/76 Pure Songs’ | N/A Words and music by Donald

- Long T. Scholz

Time

% The in-process records of the Copyright Office indicate that an application to renew this registration was received
October 15, 2004, listing the author/claimant as Pure Songs.

3 This registration cites the prior 1975 registration (EU625326).
* This registration was renewed on January 2, 2002 in the name of Donald T. Scholz (RE858058).
3 This registration cites the prior 1974 registration (EU536104).
® This registration cites the prior 1977 registration (EP366503).
7 This registration was renewed on January 6, 2004 in the name of Donald T. Scholz (RE895693).
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Title Registration | Registration | Claimant Date of ~Authorship listed on
Number Date Publication | Registration :

Foreplay | EP366502° 1/14/77 Pure Songs | 1/14/77 Words and music by Donald
T. Scholz; arrangement for
piano by Columbia Pictures
Publications as employer for
hire of Bert Dovo

Song EU495558 6/17/74 Donald T. N/A Words, music, arrangement

without Scholz* by Donald T. Scholz

Words

Rockn’ | EUS43IS1° | 12/23/74 | Domald T. | N/A Words, music and

Roll Band Scholz* arrangement by Donald T.
Scholz

Rock and | EU706120%* | 8/9/76 Pure Songs | N/A Words and music by Donald

Roll Band T. Scholz

Rock & | EP366505"° | 1/14/77 Donald T. | 1/14/77 Words and music by Donald

Roll Band Scholz T. Scholz; arrangement for
piano by Columbia Pictures
Publications as employer for
hire of Bert Dovo

Gonna EU226302 12/28/70 Donald T. N/A Donald T. Scholz,

Hitch a Scholz* contribution not specified

Ride

Hitch a EU706124** 1 8/9/76 Pure N/A Words and music by Donald

Ride Songs” T. Scholz

Hitch a EP366507" | 1/14/77 Donald T. | 1/14/77 Words and music by Donald

Ride Scholz T. Scholz; arrangement for
piano by Columbia Pictures
Publications as employer for
hire of Bert Dovo

It Isn’t EU625325 10/29/75 Donald T. N/A Words, music and

Easy Scholz* arrangement by Donald T.

Scholz

® This registration cites the prior 1976 registration (EU706125).
? This registration cites the prior June 17, 1974 registration (EU495558).

19 This registration cites the prior December 23, 1974 registration (EU543181).
"' The in-process records of the Copyright Office indicate that an application to renew this registration was received
QOctober 15, 2004, listing the author/claimant as Pure Songs.

12This registration cites the prior 1970 registration (EU226302).
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Title Registration | Registration | Claimant Date of Authorship listed on
Number Date Publication | Registration

Something { EU706118%* | 8/9/76 Pure Songs | N/A Words and music by Donald

About T. Scholz

You

Something | EP366508" | 1/14/77 Donald T. | 1/14/77 Words and music by Donald

About Scholz T. Scholz; arrangement for

You piano by Columbia Pictures

Publications as employer for
hire of Bert Dovo

* An Assignment of Copyright, dated January 21, 1977 and recorded February 7, 1977, shows
assignment of these registrations from Donald T. Scholz to Pure Songs.

** A letter from Blackwood Music, Inc., dated February 7, 1977 and recorded March 3, 1977,
indicated that these registrations were “made erroneously... and should be expunged from the
records of the Copyright Office.” The five (5) registrations listed in the letter “duplicate pre-
existing registrations made in the name of Donald T. Scholz for the subject musical
compositions.”

13 This registration cites the prior 1975 registration (EU625325).
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Don’t Look Back

Title Registration Registration | Claimant | Date of Authorship listed on
Number Date Publication | Registration

Don’t PAu000052500 | 8/10/78 Pure Songs | N/A words & music: Tom

Look Back Scholz

Don’t PAQGQ00014789 | 9/1/78 Pure Songs | 8/18/78 words & music: Tom

Look Back Scholz

The PAu000052494 | 8/10/78 Pure Songs | N/A music: Tom Scholz

Journey

The PA0000014790 | 9/1/78 Pure Songs | 8/18/78 music: Tom Schoiz

Journey

1t’s Easy PAu000052498 | 8/10/78 Pure Songs | N/A words & music: Tom
Scholz '

It’s Easy PA0000014791 | 9/1/78 Pure Songs | 8/18/78 words & music: Tom
Scholz

A Man Il | PAu000052497 | 8/10/78 Pure Songs | N/A words & music; Tom

Never Be Scholz :

A ManT’ll { PA0000014792 | 9/1/78 Pure Songs | 8/18/78 words & music: Tom

Never Be Scholz

Feelin’ PAu000052499 | 8/10/78 Pure Songs | N/A words & music: Tom

Satisfied Scholz

Feelin’ PA0000014793 | 9/1/78 Pure Songs | 8/18/78 words & music: Tom

Satisfied Scholz

Don’t Be | PAu000052495 | 8/10/78 Pure Songs | N/A words & music: Tom

Afraid Scholz

Don’t Be | PA0000014796 | 9/1/78 Pure Songs | 8/18/78 words & music: Tom

Afraid Scholz




Certificate of Service

The undersigned hereby certifies that he served by First-Class Mail, a true and correct
copy of the foregoing Notice of Termination upon the following on this 23rd day of January,

2013:

Pure Songs

c/o BSFS Ltd

15360 China Rapids Drive
Red Bluff, CA 96080

With a courtesy copy to:

Pure Songs :
¢/o Next Decade Entertainment Inc.
c/o Next Decade Music

Attn: Stuart Cantor

65 West 55 Street, Suite 4F

New York, NY 10019

Eisenberg Tanchum & Levy
Attn: Stewart L. Levy

675 Third Avenue

New York, NY 10017

dw, E T nttcea fpud
Craig E. Pinkus
Bose MCKINNEY & EVANS LLP
111 Monument Circle, Suite 2700
Indianapolis, IN 46204
Telephone: (317) 684-5358
Facsimile: (317) 223-0358




Appendix B

The following is a list of albums that may be eligible for copyright termination in the
upcoming years, based on the year they were released. This list is intended to give an
indication of the types of albums that may be implicated by the termination right, but
each album on this list may not be eligible for any of several reasons, or the alboum may
become eligible for termination shortly before or after the time indicated in the chart,
depending on when the album’s relevant recording contract had been “executed.”

Artist Album Release Possible
Year Termination Year

Boston Don’t Look Back 1978 2013
The Cars The Cars 1978 2013
Van Halen Van Halen 1978 2013
Eagles The Long Run 1979 2014
Pink Floyd The Wall 1979 2014
AC/DC Back in Black 1980 2015
Michael Jackson Off the Wall 1980 2015
Journey Escape 1981 2016
Michael Jackson Thriller 1982 2017
Lionel Richie Can’t Slow Down 1983 2018
Madonna Like a Virgin 1984 2019
Prince Purple Rain 1984 2019
Bruce Springsteen| Born in the U.S.A. 1984 2019
Whitney Houston | Whitney Houston 1985 2020
Bon Jovi Slippery When Wet| 1986 2021
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