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PER CURIAM. OnMay 22, 2024, the Federal Communications Commission issued a mle
clussilying broadband intemel providers as common camers subject 0 heighlened regulatory
requircments under Title 11 of the Communications Act of 1934, See Saferwarding and Securing
the Open fmernet, 89 Fed. Reg. 45404 (May 22, 2024) (to be codified at 47 CFR pts. &, 200, The
tule wag st W oo e elleet on July 22, 2024, We admimswatively slayed this elleetive date until
August 3, 2024, Several broadband providers asked this court to stay the finalrule pending review
ol their petitions. Because the broadband providers have shown thal they are likely oo succeeed on
the merits and that the equities support them. we grant the stay.

I.

Broadband intcenct refers to the sct of plattorms that perinit users to acecss the internet at
speeds faster than dial-up services. See FOCC., Getting Broadband Q&A (Jan. 25, 2024),
hitpe:/fwewow Jec poviconsummers guides/gelting-broadband-ga.  Owver three-quarlers ol Aanericans

have access to high-speed broadhand service, Safegmarding, 9 Fed. Reg. at 45412, In addition
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to renting or constructing the physical network connecting computers, broadband internet
providers offer other services that enable subsceribers to access content from “edge providers™—
namely webaites, such as Google, Nettlix, and Amazon, that hast content on their own networks,
fedat 4534300 These vervices include DNS, short for Domain Name Services, a “phonebook™ that
matches web addresses {coe, hilpYwww.cabuscourts.eov) with thenr IP (inlernet prolocoel)
addresses. And they inchude “caching™ services that speed up data access by storing copies of edge
provider contenl elozer wo the uger’s home svsten, Bl al 45428 30,

The Comnmnications Act of 1934 covers broadband providers, and it gives the Federal
Communications Commission authority to promulgate rules and regulations under the Act. The
cxtent of that
the Act. If a business counts as a commaon carrier, it must comply with Title 1l of the Act, which
mecludes rate-review regulations and non-discrimmination obligations, See 47 US.CL §4 201 03
For other husinesses, the Commission may impose only the ancillary regulations authorized under
Title I, which sencrally preserve the ability of companics 1o respond (0 markeld conditions, See.
e, fd 8§ 13400), 161,

The development of the internet presented the Commission with a classification challenge.
When Congress tirst enacted this law in 1934, it defined conunon cageiers to include anyone
involved in “wire communications.” Pub. L. 73-416, & 3da), (hy, 48 Star. 1064, 1060366 (codified
al 47 US.C. 88 153011}, (539)). Think iclephone companics and the monopoelics that went with
them. Bt hy the 1970s. telephone companies and others had begun competing to otffer data
processing services through welephone wires. See I the Matter of Regul & Pol'v Probs. Presemed
I ithe Inferdependence of Comput. & Comme'n Servs, & Facilifies, 28 I.C.C.2d 291, 293-300,

19 B=28 (1970). Common carrier rules designed for telephone-wire monopolies, the Commission
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realized, could inhibit the development of “data information services.” Re Second Compud,
Mgy, 77 FOCC2d 384, 433 9 128 (19800, The Conmmission tesponded by distinguishing the
“hasic transmission serviee” that transterred data between two points from the “enhanced service”
that allowed subscribers o interact with data stored elsewhere. fd ot 41522 9% Q544

Reeponding o these developioents, Congress cnacled the Telecommunicalions Act ol
1996, It established a new category of “telecommunications service,” which offers “the
lransmission, belween or among poinls specilicd by the user, ol inlonmation ol the user’s choosing,
without change in the form or content of the information as sent and received.” 47 U.S.C.

§ 153(500, (53). T'he Commission must treat telecommunications service providers as commaon

which applies to a company that offers “a capability for generating. acquiring, storing,
translorming, processing, relricving,  ulilizing, or making available mlonmation wvia
telecommunications.”™ fd % 153(24). The Commission may not treat information service providers
as common carrers. fd § 153011, (51,

After passage of the 1996 Act, the Commission for many vears took the view that
broadhand internet access services were information services, not telecommunication services.
Thar left them free of Title 11's commeon earrier requirements, See fin ee dnguiry Cancerning Hich-
Speed Access to fwternet aver Cable & (ther Facifivies, 17 F.C.C. Red. 4798, 4823, % 3840
(2002} (cable modem broadband); fn the Mutters of Appropeiate Framework for Brooadbamd
Aceess in the Internet over Wiveline Faeifities, 20 F.C.Co Red. 14853, 14838, 9 5 (2005) (1S1.):
In the Matter of United Power Line Council'y Petition fine Decloratery Ruling, 21 F.C.C. Red.
13281, 1328590, 1 713 {2006) (hroadband over power lines); Lo the Matter of Appropriate

Regul Treatment for Broadband Access to the Internet over Wireless Networks, 22 F.O.C Red.
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3901, 59051499 18=34 (2007), (wireless broadband); see wiso fn the Matier of #ed. -Siate Joint
B on Universal Serv., 13 FOC Red, 17300, 11540, 1 81 (1998) {intemet aceess providers).

Reviewing a decision fram the Ninth Cirguit, the Supreme Court upheld this ¢lassification
under Chevron. Nat'T Cable & Telecomms. Ass'n v, Brand X feterner Serve, 5345 118 967974
(2005}, Specilically, the Supreme Courl [ound that the claszilication of broadband inlernet acecss
offered through cable modems as an information service was a permissible interpretation of the
Commumications Acl. Jd al 986,

In 2010, the Commission continued to treat broadband internet services as something

covered by Title | but opted to alter its rules based on a debate over the risk that broadband

o,

Ee

s Xeferpardine, %0 Fo
epgrdine, s¥ Fe

]

at 45498, The Commission tried to use its Title [ authority to impose “open internet”™ rules on
broadband providers thal banned them from blocking or unrcasonably discriminating belween
lawtul content. fr the Matrer of Preserving the Open Interner Broadhand Indus. Pracs., 25 F O C,
Red. 17905, 17940 46, 17968, 97 59 75, 117 {2010) A federal courl imvahdaled this rule on the
ground that the Commission could impose such requirements only under Title 11, Ferizon v
FOC, 740 FAd 623, 650, 6535-56 (D.C. Cir. 2014,

The next chapter untolded in 2015, That year, the Commission promuleated a rule that
categorized broadband providers as common carriers and required net neutrality under Title [
See Inn the Mutier of Protecting & Promoting the Open fneerner, 30 FC.C, Red. 5601, 5757 38,
99 33536 (2015). Relving on Cheveon, the 12,0 Circuit upheld the mile, (28 Telecom Assoc v
FOC, 825 FA3d 674, 097711 (D.C. Cir. 2016).

In 201¥, the Commission retorned to its prior view. [t issued a new rule that broadband

providers fall under Title | and do not qualify as common carviers.  In the Maiter of Restoring
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finternet Freedom, 33 1C.C Red, 311, 322-24_ 99 3031 (2018). The ILC, Circuit again upheld
the classification and agam did so under Cheveon, Mozilla Corpo v, F.OC, 940 F3d 1, 19-35
(D.C. Cir. 201%) (per curiam].

On May 22, 2024, the Commission switched positions again.  Under its current rule, the
Commission has classilicd broadband providers as conwnon carricrs under Tille 1L Safecruarding,
89 Fed. Reg. at 453421, The rle requires broadband providers to disclose “accurate information
regarding the nelwork managemenl praciices™ and lorbids them [om cngagcing in blocking,
throttling, paid prioritization, and “unreasonable interference” with vsers and edge providers, /.

at 45554 (to be codified at 47 C.FR. §§ 8.2, 8 3(a{d)). The rule at this point forbears other 'litle

Several broadband providers and supporting organizations petitioned for review of the rule
1 cight dilferent federal circuil courts. Consistent with the relevant statute, a lotlery was held o
determine which circuit would handle the case. 28 USO8 2112{(a)3). The Sixth Circuit was
drawer, and we consolidated the petions [or revicw.

1.

A stay decision rests on four factors:  hkelihood of success on the merits; mjury to the
petitioners in the absence of a stay; injury to others from a stay; and the public inferest. Mien v
Hofder, 356 115,418, 434 (2009).

Likelihood of suceess, The petitioners are likely o succeed on the merits because the [inal
riule implicates a major question, and the Commission has tailed to satisty the high bar tor imposing
such regulations. Althouwgsh the petitioners have raised other arguments in support of their position
that the CC exceeded its authority in promulgating the rule at issue, such as whether hroadband

can be classified as a telecommunications service under the Communications Act and the stare
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decisis effect of the Brand X decision, we decline to reach those arguments at this preliminary
sluge,

An agcncy may issuc regulations only to the extent that Congress permits f, yee MO
Telecowms. Corp. v, Am. Tel & Tel Co 51218218, 229 (1994). When Congress delegatey its
leprislative authorily 1o an ageney, it presumably resolves “major quesitons™ of policy itsell while
authorizing the agency to decide only those “interstitial matters™ that arise in day-to-day practice.
Food & Drug Admin. v. Brown & Williomyon Tobaeen Corp,, 329105, 120, 139 (2000} (quoling
Stephen Brever, Judicial Review of Questions of Law and Policy, 38 Admin, L. Rev. 363, 370
(1986)). When Congress upsets that presumption and delegates its power to “alter the fundamental

clenhants

atory echeme™ fooan aocney, 1T anat shey | i
lato neame™ (ooan aosney, 1T et sncy Jelenhants |

3 o n
maouseholes.” Hiiiman v Am. Trucking Assocs., 331 LS. 457, 468 (2000); see Uil Air Regul.
Grpov. P, 3730.8.302,324 (2014). The more an ageney asks ol a statute, in short, the more
it must show in the statute to support its rule,

Nl neulrality 18 hkely a major guestion requiring clear congressional aulhorzation. As
the Commission’s rule itself explains, broadband services “are absolutely essential to modern day
hife,  facilitating  emplovment,  education, healthcare, commerce, community-building,
communication, and fice cxpression,” to say nothing of broadband’s importanee to national
security and public safety. Safeguarding, 89 Fed. Reg. at 43405-12; see alvo id. at 45349097
Conpress and siaie legislalures have engaged in decades of debailes over whether and how Lo
require net neutrality, [Because the rule decides a question of “vast ‘economic and political
stgmificance,”™ iLis a major question. URL Air Regul Grp,, 5T3 TS a0 324 {etation ommtled).

The Communications Act likely does not plainly authorize the Commission to resolve this

signal question. Nowhere does Congress clearly grant the Commission the discretion to classify
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broadband providers as commaon carriers, To the contrary, Congress specifically empowered the
Commission to define certam categories of commumcations services—and never did so with
regpect to broadband providers specitically or the internet more pencrally, Seed7 LS8 133(51)
(requiring the Commission to “determine whether the provision of fixed and mohbile satellite
service shall be trealed as comumon carriage™ under the delinition of a “leleconumunicalions
carrier”); fa. § 332(d)1}, (3) (defining mohile services in part “as specified by regulation hy the
Commusston™ ), Absent a clear mandale to lreal broadband as 4 conmmmon CAITIer, wo CANNoL A83U0
that Congress granted the Commission this sweeping power. and Petitioners have accordingly
shown that they are likely to succeed on the ments.

CHher sfar fociors, The petitioncrs also have show
Mhen, 556 LS. at 434 (quotation omitted). "The petitioners tace delays in product rollouts and
disadvanlages in negolialing inlcrcomcclion agreements, and such competitive imgurics qualily as
irreparable consequences. See Ohio v. Becerra, BT F.Ath 759, TR1-82 {6th Cir. 2023), Plus, they
will mear “unrecoverable complianee costs™ m accommaodating the rule. Kenfucky v Biden, 537
[.dth 345, 550, 55556 (6th Cir. 2023).

The remaining stay factors, assessing the hanm to the opposing party and weighing the
public interest, meree in a challenge o povenument action. Nhen, 336 LS, at 435, The publie
interest generally “lies in a correct application™ of law, and the Commission’s action likely exceeds
s lepal authority, Coal to Def. Affirmative Action v. Gramholm, 473 F.3d 237, 252 (61l Cir. 2006)
{quotation omitted).

JLIR

The Commlission tries to head off tlus conclusion in several ways,
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As for prospects of success, the Commission invokes its own stare decisis argument,
clatming that Brand X supports today’s rule. In s view, Brand Xs silence about the major-
questions doctring implics that it dogs not matter to today’s dispute. Bur silence is just that, It is
particularly irrelevant when it comes to comparing the 2002 Brand X rule (which sought only light-
wouch authority under Tille Iy and the 2024 rule {which sceks broad authority Lo regulate broadband
providers like common carriers under ‘Title 11).

The Comumssion separalely claims clear congressional delegation of authority o elassily
broadband as a commeon carrier. It observes that it may “prescribe such mules and regulations as
may he necessary in the public interest™ to effectuate I'itle 11 and other sections, 47 LS.

true, But such pencral or “ancillary™ anthority o fill

§ 201(b); see id.

it

o

§ L340, 30301y, That is
it L

L]

gaps in Congress’s regulatory scheme does not suffice to show that Clongress clearly delegated

authorily 1o resolve a major question like this onc. Flnman, 531 ULS, al 468; see alse Loper

Brighr FKanters. v Raimonde, 144 8. Ot 2244, 2263 (2024).

The Comrmssion next noles that the Act’s sole menuon ol broadband allows the
Commission to use “price cap regulation™ and “regulatory forbearance™ to promote “broadband
telecommunications capability.” 47 ULS.CL§ 1302(a), (d)(1). But this authonzation to impose
some regulations on broadband providers docs not provide the Comumission with clear authority to
regulate all broadband providers as common carriers. See Ferizon, 740 F 3d at 63(1L The section’s
relerence o broadband elecommunicalions, as opposed 10 broadband generally, supeests thal
Congress recognized the potential existence of broadband information services as well.  This
section also applics when the Commission determines that broadband lelecommunications are not
“heing deployed to all Americans in a reasonable and tumely fashion.™ 47 US.C & [302(b). That

finding does not resolve whether broadhand counts as a telecommunication service, and it's hard
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to believe Congress hid this claimed broad delegation of power in the *Miscellaneous Provisions”

uf Title W1, as opposed to Tide 11 Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat.

A

6, 133,

As for the other stay factors, the Commission counters thut the petitioners have not
submilied gquantitative esiimates of their compliance costs or identilicd specilic plans thai the rule
threatens. Yet the rule itself “acknowledge|s| that reclassifying |broadband providers| as a ‘litle
IT lelecommunications service may lead 10 some inercase in compliance cosls.” Safernarding, 89
Fed. Reg. at 43332, Although the Commission has found these costs ta be small relative to the
rule’s overall henefits, see id at 45532, 43551-52, we do not evaluate that tradenft once we
L vee Nat ' Fed'n of Indep, Bus,
v Dep't of Lab., Oecupational Safen: & Healih Admin.. 595 115 108 120 (2022) (per curiam).

The joint motion o stay pending revicw ol the final rule is GRANTED. The clerk is
DIRECTED to schedule this case for oral argument at the cowt’s fall sitting. October 2kh—
November 1, 2024, so that a randomly dravwn menis pancl may consider the case. The pelitioncrs
are DIRECTED to submit their opening brief by August 12, 2024, The respondents are
DIRECTED to submit their brief by the sooner of September 11, 2024, or thirty days after the
petitioners file their opening brief, The petitioners may submit a reply brief by the seoner of

October 2, 2024, or twenty-one days after the respondents have filed their brief.

SUTTON, Chief Judee, concurring, T coneur in [ull m the per curizim opinion and wiile w

offer one additional reason tor granting the stay.
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The best reading of the statute. and the ong in place tor all but three of the last twenty-eight
yvears, shows that Congress hkely did not view broadband providers as common camers under
Title Il of the Telecommunications Act, At one level, the United States Supreme Court has alrcady
resolved this question of classification. All nine justices in Brand X agreed that broadband internet
access—ihe same 1ssuc i ront of us—provides an mdormaltion service as the Act delines that Lerm
under Title 1. See Nat'{ Cable & Tefecomms. Ass 'mov Brand X faternef Servs 345 LS. 967 074
(2005} ("[Clable  companics  thalt  scll  broadband  Intcrnel  scervice do nol  provide
‘telecommunications servic|e]|” . .. under Title IL7); i at Y87 (“Cable modem service is an

information service . .. because 1t provides consumers with a comprehensive capalility for

enahles users, for example. to browse the World Wide Web, to transfer files . . . and to access e-
mail.™);, &d at 1010 (Scalia, 1., dissenting) (“[T]he delivery scrvice provided by cable . . . mercly
serves as o conduit for the information services that have already been *assembled’ by the cable
company 1 ils capacily as ISP.); i (Scalia, J., dissenting) ("When cable-company-assembled
information enters the cable tor delivery to the subscriber, the information service is already
complete.  The information has been (as the statute requires) generated, acquired, stored,
transtormed, processed, retricved, utilized, or made available.™). The only disapreement in that
case centered on a separate issue, whether the Commission could treat the “offering”™ of last-mile
broadband transmission as an integral parl ol that inlormation service. fed al 986 87, The majority
held that the Commission reasonably concluded it did not. fd. at 989-90. Given the accepted
premuse ol Brand X —that broadband providers are nol common carmers under the Act—i0 would
b odd for a lower court to look the other way., See Rodriguez de Quijos v, Shearsonidm, Lypress

Ine., 490 LS. 477, 484 (1089).
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The history of the relevant statufory terms—“information service” and
“telecommumications service”—shows that the Act hikely classifies broadband as an information
service, When Congress enacted the Telecommunieations Act, it enshrined the Commission’s
priov  dichotomy  between  bavic and  enhanced services within ity new  definitions  of
lelecommumicalions  and  infonnalion  services. See Brond X, 55 UL, al 977
Telecommunications services, like basic services, offer pure data transmission without any
processing, See 47 ULS.C. § 1530500, (53). An mlormation service, like enhanced services, uscs
those telecommunication services to process information, See . § 153(24), In addition to data
transmission, broadband providers offer data processing and storage to users through DNS and
8, See Brand X, 345 ULS at992-04 9001000, These services provide nsers “with
a comprehensive capability for manipulating information.™ fd at 987 Just as it did for dial-up
predecessors, Congress covered broadband under mlormation services.

Other sections of the Telecommunications Act contfirm that Congress meant to exclude
broadband rom Title IL Sccetion 2340, [or mstance, begins with Congress’s Indings that “[(he
Internet and other interactive computer services have flourished, to the benefit of all Americans,
with & minimum of govermment regulation.™ 47 L.S.C0§ 230(a)(4). 1t goes on to declare a federal
policy “to preserve the vibrant and competitive free market that presently oxists tor the Intcrnet
and other interactive computer services, unfettered by Federal or State regulation.™ Jd. § 230(b}2).
And 1t delines “inleraclive compuler service™ W include “any mlormation service . . . thal provides
access to the Internet.” fd. § 230(1){2). Section 231 adopts this same deregulatory approach.
interpreting the term “internel aceess service”™ W exclude “elecomumunication services.”™  Jd
§ 230l Only a two-faced Congress would bolster deregulation as the best means to promote

the internet economy and then treat broadband providers as heavily regulated common carriers.
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The Commission rejects this conclusion, 1t notes that the Act’s sole mention of broadband
allows the Commssion to use “price cap regulation™ and “regulatory forbearance™ to promote
“troadband telecommunications capability.” fd § 1302{a), (dW1). But data transmission is only
one component of the broader package of services offered to consumers. And. as the per curiam
opinion noles, this authorizalion under Tille VII to impose some regulations on broadbamd
providers does not provide the Commission with the power to regulate all broadband providers as
common carrcrs under Tulde IL See Ferizon v, F.CC, 740 F 3d 623, 650(D.C. Cir, 2014,

The Commission next invokes Stidmore, asking us to give credence to the agency’s expert
Judzment over the technical questions implicated by this case. Skidmore 1 Swiff & Ca, 323 LS
134, 13940 (1944), An aoeney’s power i
its technical expertise, and its “consistency with earlier and later pronouncements,” especially
those conlemporancous with the statuice’s ecnactiment. Jd. The problem is, we do not know which
group of experts to respect. Most of them since the passage of the 1996 Act have reasoned that
broadband and similar services come under Tille T, ool Title IT7s coverage of common Carricers.
The contempaoraneous interpretation of the Act. the one in place for nearly two decades, refused to
treat broadband intermet access services as the offering of telecommunication services, See Gen.
Elee, Coov Gitbery, 429 1L5, 125, 142 (1976%  1n just three of the Actr’s twentv-cight vears has
the agency taken its current position that broadband internet access service qualifies as a
leleccommunicalions serviee as opposcid o an informalion service. The consislency query makes
matters warse, The Commission’s “intention to reverse course for yet a fourth time™ suggests that
its reasoming has more 10 do with changing presidential administrations than with armying at the
true and durable “meaning of the law.” Loper Brichi Enters. v Ruinondo, 144 8, Cr, 2244, 2288

(2024 {Gorsuch, |, comeurring). I truth, the Skidmaore factors, the doctrine’s “power to persuade,
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it lacking the power to control,™ /. at 2267 {quatation omitted), all favor the Commission’s first
interpretation, not its recent one.

ENTERLED BY ORDER OF THE COURT




